キャリフォーニアの行政上の職務執行命令制度 : その実体的概要 by 栗本 雅和
資料?ャ??ォ
????????????????
ーー????????
栗
本
雅
手口
lま
じ
め
l乙
????????????、?????????????????????????????????????
南山法学7巻2号 (1983年)
?????????????。?????、??????????????????????????????????、 ィ
? ?
???????????????????????????????
?? ィ ? 、
?????、
???????、
?? ?、??????????????????? 」 。
「????????????????????
????、?????? っ ? ィ 、
???? ?? ? ???????????
97 
?????????っ っ 。
??
???、??『 ? 。。? 。〉
? ?
〉?
? ? ?
? ?
???〉
? ?
???
? ? ? ? ? ? ?
? ? ? ?
? ? ?
???
98 
?????、
?ャ??ォ
?
??????????????????????、????????????????。
?ャ? ォ
?
???
?
?????
?????????????????
?
??? ?
?? ?
?
?
? ?
???????
???????? ???ャ ?ォ
?
?????????。?????
? ?
?。???
?
??
?? ??。
?? ??????、
????
??
??????
???、??????? 。??
?????
??
??????????? ??????????????? ?
????、? ? ????? 、?? 、? ??、
???????????????、???????????????、
??????????????、
?????、?????、????????。
????
?、 、 ???????、??????っ?、?????????? ? 、 ? っ 、 ?
?
??。???????????
?? ???? ? 、
?????、?? 、 。
? ?
??????、???????、?????????、??????????????????????、
?????????????っ???????????。???????????
???? ????? 、?っ 、 ? ??? ? ?、 っ ? 。
??
???????? ? っ? 、???????????
??っ? 、 っ 、
????????。???、
???????????????、?????????、?????????????
?? ???????っ????、????????????。
? ?
??
??
?????????、???????????????????、?????????、??
???? ?? ? ???、??????????。???、?????????? 、 っ ? ? ?、?? 、 、??
?
????????????。
キャリフォーニアの行政上の職務執行命令制度
??
?????????? ????、??????????????????????????????
???? 、 、
? ?
??????っ?、????、???????
?
?
?? 。 、 っ 、 ?、 、?? ??????? ??。
????、???、 ? 、
???? 。 、 ??? 、 っ
? ?
?? ?? ? 。
? ?
??
????????????????、????????、????、?????????????
???、
???????、
??
?
】?、
??
???
????
99 
??????????????????????????????。
?、 ?? 、 っ?? ?
?
???????。???、???
?
????????
?
??
?????????
100 
????。?????????????????????、?????????????、????????????? ? 、 。 ???、??????????、????????、?? 、
?
?????????。??、??????????????????????、??
?? 、 、 。 ??? っ 、 っ 、?? 、 っ 、?? 、 ????、?????? 。
?????????????????????、???????????、??????????
???? 、 、 ャ ォ
?
?????
? ?
? ?
?? ャ
?
?????????
?
???????????????????????????????
?っ 。??、? っ 、 っ?? 、 、 、?? 。 、
?
????????
?
??
?????????
?? ?。
? ?
??????
?
???、
?ッ??
?
?
??
??
?
?
????????????????????
???? っ 。?? 、 、 ?? ?????、?????????? 、 ャ ォ
?
??????
?
???っ?????????????????。????
???、
? ?
??????????。
? ?
???????????????????????、??????????????????????、
???? ???????????????。????????????????????、????????、??
?
????????。???????????????????????、????????
?? 、 ? 、 ? 。?? っ 、 ??????っ? 、 、 っ
キャリフォーニアの行政上の職務執行命令制度
??? 、??????? ? 、
?????、???????????。
??????
?
ー???ーー
????????
??
??
??????、??????????????、?????っ??????????
??
?
???????????????、????
? ?
????????????????
??
?
??????。
???っ?、
??
?????? 、???????????????????。???????????????
101 
???? 、?????? 。 っ 、 ャ ォ
?
???
??
??
??
? ?
? ? ? 。
? ? ?
? ?
??
??????、???????????
?
?
?
?
????? ? ?? ?
?
?????????????????????????????????
ャ? ォ
?
?????????、?????????????????????? ゃ
?、? ? ? 。???、 、 ???????
102 
???。???、???????????????っ?????????????????????っ???。
????、????????????????
?
?? ? ? ?
???????????????????、??
???、 ?
? ?
??
? ? ?
?????????。????、???
? ? ?
????????????
?? ? 、 ? ? 、 ??
。?????、?? ? 、 ???????? ??????っ??????????????
??。? ? 、 ?? ????、????????????????? ???
? ?
? ? ? ? ?
?
? ?
??
??
?? ? ??? 、
??
?
? ? 。 ? ?
????
?、??????
? ? ?
ー
?
??「??」????
?????????
???????? ??、?????????? 、
????????、????????
???? 、
??
????、????????????、?
??
??
????????。
?????〈????、?????????「????????」
?
???
? ? ? ?
? ?
??????
???、
こ
しれ
たulと。}対
し
?ャ??ォ
?
?????、
?????????
?????
??????????
? ? ? ?
?
。????????、
?
??
?
?
? ? ? ? ? ?
? ?
???、????????????????????????。????、???
??
??
??、????、
??????
??
??
?????????
?
???????????????
?
??????
?? 。
? ?
??
??
?? 〈 ? ? ? ? ? ?
?
?????????? 。
???????、
?????
?? ? ?? ?? 、
?
????
????、???????????????????
?? ?? 。 、
?
?? ????、
?
? ? ?
? ?
???????????????
?
? ?
??????????、???????????
?
?? ?
?
? ? ?
?????????????????
?? ?????。
??? 〈 ? ? ? ?
?
???
?
? 。 ?
? ? 。 ? 。
?? ? ? ? ? ?
??? ?
???????? ??????????????、????????????????????????????
??
?????。 ? 、 ??????、
? ?
? ?
???、
???? ? ??????????????っ?、
???「 ?? 」 ?
???
?? ? ? ? ? ?
??
????????
???ー???????????????????、????
? ?
????〉
?
?
? ?
??
????、 ???ュ
?
?????
????
???????????? ? ?????
?、 ?? 、
キャリフォーニアの行政上の職務執行命令制度
?? ? 。
四
??????ーー???
?
?????????????? ???????、???????????????
??
。????????
? ? ?
??
???????? ? っ 、 ????????????????????
る。??????
? ? ? ?
????
? ?
?????????????
? ?
?? ?
????????????
???っ????????? 。
?
?????????
?
?
? ?
? ? ? ?
???
??。。〉?
?
??? ? ? ?
? ?
?? ?
?
? ? ? ?
?〈??????????????????、??????????
? ? ? ? 。 ?
???。?
?
?
??
?
? ?
。 ?
???? ? ?
????
???
? ? ?
? 】 ? ? ? ? ? ?
??
? ? ? ? ? ?
???? ?
? ?
?
? ?
103 
② 
噌
719 (挙制El~出回目鍵上~
J:;is -1m I(lミミ相:;Q_剥〈話El~誌lW..tL峰崎飾北)0
<=> 
@
 
State Department of Social Welfare. 
County of 
Contra 
Costa 
v. 
Social 
Welfare 
Bd. 
(1962) 
199 
C
a l. 
2d 468，
 18 C
al. 
Rptr. 573 (組回どEl!理手話誕~Ell!!話器固騨.tL~要期限...)
~:;Q_4目!思手話部JlIEl穏lW.~三峰時飾北)。
@
 
State Water Rights 
Board. 
Jo凶
son
Rancho County Water Dist. 
v. 
State Water Rights Bd. 
(1965) 
235 C
a l. 
2d 863，
 45 C
al. 
Rptr. 589 
(
耗
寵
製
Q
罰心矧¥J.tLJ:;is-Im時キ
SEZ饗附llIII(4r1
E
l
稿
料
以
雄
時
怖
さ
主
)
。
@
 
University of 
California. 
Goldberg v. 
Regents of 
Univ. of C
al. 
(1967) 248 C
al. 
2d 867，
 57 C
al. 
Rptr. 
463 (刻、制
Q
毒自慢器令上~J:;ißいI(l-\ヤや::::"1'セ-
11 
h
-l<iJlt，El稿料.tL峰1(l1飾北)。
@l 
Department of 
Corporations. 
Bixby v. 
Pierno 
(1971) 
4
 C
al. 
3d 130，
 93 C
al. 
Rptr. 234 (}庫単語II(;t，;国期
終
聴
い
テ
Q4目:;Q_*話〈掴駒{血一一斉主情斗包ま相:;Q_剥〈押-El~誌似.tL1$1(l怖さ主)。
..a 
認-\Q岨;jg土全QL己主語草~~
型-¥Q担当
E士主.tL~
'
詰
(county)
ti?-1E 
(city) 
El必お札工
Vが
か
総
凶
(school
district)'
部
惟
糊
E区制
(school
board) *' 
Q
迫
持
腿
牢
冨
凶
(special
district)
為
姻
悩
亡
心
会
4
サ-1-::::，，1'耐ー
I!
h
ま
E
ピ災公的J0，k".1¥El緩訴包溢-l<f.'々
SL
Z三件下J~'
mg:腿-'Jt6
i' .~~諸制El~長bE24飾北必}余懸...)'握騒心い;g.冷tJ~ニ。
(..... )
 
組
織
紘
貯
(business
permits) 
Felice v. 
City of Inglewood (1948) 
84 
C
a l. 
2d 
263，
 190 
P. 
2d 317 
(
丑
恒
掛
蛍
侭
剤
*
持
者
ra
官
総
料
)0
Chas. L. 
Harney，
 Inc. 
v. 
Board of Permit Appeals 
(1961) 
195 C
al. 
2d 442，
 15 C
al. 
Rptr. 
870 
(1::1:!l日韓
l除
草
ぎ
脳
細
ト
モ
紘
貯
総
恒
)0
Rapp v. 
Napa County Planning C
o
m
m
'
n
 (1962) 
204 C
al. 
2d 695，
 22 C
al. 
Rptr. 
643 
(隊問軍事組組時対;:)n'
穏
出
)
。(C'.l )
 
刊
寝
震
度
(
land
use) 
Allen v. 
Humboldt County Bd. of Supervisors 
(1963) 
220 C
al. 
2d 877，
 34 C
al. 
Rptr. 
232 
C
;--， 
-
1I
入
、
制
回
古l;;¥ti'線料
)0
Community Redevelopment Agency v. 
Goldman (1964)61 C
al. 
2d 21，
 37 C
al. 
Rptr. 74 (
恒
糧
事
号
信
網
~
五
国
記
極
縫
い
時
総
似
)0
Scott v. 
City lndiana Wellr 
(1972) 
6
 C
al. 
3d 541，
 99 C
al. 
Rptr. 745 (fE8
娠
さ
主
~
叫
寝起El2紘¥ti'
l;! 4:突い肉、
11¥
tく
・
弘
、
，
入
m
入
)0
Auburn L
u
m
b
e
r
 Co. v. 
City of Auburn (1968) 
258 C
al. 
2d 732，
 66 
C
al. 
Rptr. 58 
(
組
僻
凶
鏡
銅
蛍
)0
Sierra Club v. 
City of Hayward (1981) 
28 C
al. 
3d 
840，
 171 
C
al. 
Rptr. 
619 
modified at 
299 C
a l. 
3d 344a (王様fL-8
刊
霧
器
持
強
制
Q
百~...))。
(
め
)
-<跡
(personnel)
Lindsay v. 
County Retiremement Bd. 
(1964) 
231 C
al. 
2d 156，
 41 
C
al. 
Rptr. 
737 (騒姻寝笹闘いl;!~い時総
昔話華
料
)0
Civil 
Serv. A
叫
Local
400 v. 
City &
 County of 
San Francisco は
978)
22 C
al. 
3d 5弘
150
C
al. 
Rptr 
<{e: 
_
 _
 _
 
.
 
_._ 
_. 
.
 
.
 
.__ _
 
.•. ....... .
 
(お)
lt 
129 (
岡
田
臣
認
1ム
8l監護或余ピ~，.
iト
吋
ー
・
h
ロキJκ
斗醤~:会副終-n.-í二時)。
害事総
(
司
)
聡
寵
(taxation)
餐2
 
State 
V
 County of TulareQ955)45Ca12d317，289P2d11(
時
同
~
8
寵
販
制
ピ
酢
哨
叫
)
。
霊
(
同
時
製
(water
rights) 
~ 
Hobe v. 
Madera lrrigation District 
(1954) 
128 
C
al. 
2d 9. 
274 p. 
2d 874 (寝相殺器凶
Q益肌~~l{l総恒)。
Atchison，
 Topeka &
 Santa F
e
 Ry. v. 
Kings County Water District 
(1956) 
47 C
al. 
2d 140，
 302 P. 
2d 1
 (績
;
 
耗
矧
凶
Q
甚
悩
ば
E
炉
心
総
出
)
。
「戸ミャサ
同
E
腿
~
8
早
朝
一
-*'811ト
ー
?
?
?
~ç醤よ40援総訴!と
~g4P0ilHオトJl;!寂
f臨時総軍}苔
Q
榊
桝
8~霊園
~
'
υ
υ
仏
10
呉
国
・
同
~
8
(.0)' 
(
υ
)
陣
記
事
ls1P-i-n. 
106 
??
?????、??????????、???????。
r、
一、J
?????、?????????????????っ????
?????
?? ???? ???????? 。〕????
?
?
?? ? ? ? ? ? ? ? ?
???????????????????
??????????????????????
??
???
?
?? ?
???????
??????????????
? ? ? ?
???
?????
'" 一、J'" 一一、._/
??????????
?
??
② 
???
④ 
?????????????
?? ????? 。
_._ ，、
お
わ
り
K 
?????????????????
??
??
??????、?ャ??ォ
?
???????????
?
????
???
? ? ?
???。
? ? ? ?
? 、 ?
?
??
???
? ? ?
?? ??????? ?。
?????????、
???????????
? ?
??
?????????、????????????????、??????????????
〔??
??、「? ?? 」
??
? ? ? ? ? ? ? ? ? ? ? ?
??
????????????。
????、
??????? 、
???? 、??? 、 ????????????、???????????
???????????????????
?????? ???????っ???????、
し、。?????、 、
?ャ??ォ
?
???????????????????????????????????
?????、 ??
???????????????????????????????????????
?????????????????????、?? 。
?ャ??ォ
?
????????????????????????
『??』???????、????????????????????。
? ????
キャリフォーニアの行政上の職務執行命令制度
?
〉????、????????ィ???、?????????????????????、???????ィ?????????????????????????????????????????
〈?
????「????????」????????『????』???
?
? ? ? ? ? 。
〈?
?????、?????????、? ? 『 ? ?????????????????????
??????????????????????????』????、???「?????????ィ??????」???
?
????????????????????????????????????????????????
?
?
??????
?
???
?
????、???
?
?
?
??????。
? ?
?????? ? ??????? ィ
??? ??、 ? ?
?
???
??
、??????
?????? 。
〈?
???、?
?
???????????ャ??ォ???????????????????
? ? ?
? ? ?
? ?
?
??? 。 ャ
?
????
?
?
?
?????
??
〉
??? 、
?
?? ? ?
?????????????????????
??? ィ 。
??、???
?
??????〉???? ?。
??、????????? 、 、 ゃ
??
?? ?
?? ?
? ?
?? ?? ?
?
? ?
? ? 。 ?
?
????????? 、 ????
?
??????????????
?
???????????? ?
??????
?
??????????
?
??????????
? ? ?
??????、???、
??
???????
?。? ?、??? 、『 ???? 』 、 、
107 
0
0
 
CコF・4
1<士ま:!fibよ..ølfl、爆:!fib!..ø!'tぽ
Qij正母:条例
~ìぅ-6}!!ii軍司t""-k，("\!{)qミ御手J'
異
ば
ド
絹
〈
※
誕
Q
榔
~b!苦nま~Q
>J...v...v_コドF
時
J入Jb! iinB:e今'1J
-kい二時三宇~~制<b!~継ふや並~-K
V
-14州砲とよ会合的判事判事
Q~回収:ヨ
s去の世題。今'1JキjトQ..øQ
...v~
i' 
\--'~二時。
制~，.輪車栴
Warren
H. Deering \f(~主，
1宍
同
0
母
N
o
r
t
h
w
e
s
t
e
r
n
University School of L
a
w
 iJJ括
払
制
(LL.
B.)' 
i宍
同
11l廿
University
of Southern California School of 
L
a
w
 iJ誕者j，巡制
(LL.
M.) ~
医
建
Q
縦
'
サ
争
::--r、物
-11
h
ミミQ<<l露骨知識や会製護軍
...)'1
宍{く4く社
Q
I!!量判事眼健世~'
サ
伊
:
:
-
-
1
'
¥
令ー
11
h
三
三
書
記
時
緩
慢
Los Angeles 余
眼
Lと童話土包括
E
屈
折lQ~働íJ今G'-'="
1・民
<11母
盛
SUPPLEMENT
~R世霊堂~'
[ig:ミミ
N
o
r
w
a
l
k
信
号
斗
議
議
穿
lさ
(superior
court) Q
穿!酪iJ今G'
i' 
~O 
[ig:\f(~'世-6.}2'
->>柿...v[ig::0g当伸
Q
首IH?1長国t>b!矧~!()
CALIFORNIA ADMINI STRATIVE AGENCY PRACTICE，
 1970 with 1981 
SUPPLEMENT (1と童話饗
~b!~
合
的
援
臨
時
総
記
留
炉
的
判
事
矧
)
Q
制
41
時
北
朝
早
網
干
J..o;G'!{)
0
 
(由
)
Deering's C
A
M
 xxiii. 
(t--
)
 お
い
~
'
掛
仰
(
園
長
特
)
Q
翠
挺
i
J;G'.c、'医科~+司Q
用品íJ時的:会'穿~却さ
Q
阻
h
ス::---RQ~言似制上L~'
B:e関~b!lモ
鑓
1'申
IIIニ
回
心
(wording)
上三日~銀盤~..ø
Q~ミ令\~'Vおニ。-14*話-14羽~..ø*，Q
1
 I' V
器時制~匝EE王fib!1樹
脂
振
の
稲
ぺ
41:釘組底上三"';Si'
いき~~崎拓
b!)ヨニ...v入J!{'..o;G'時。
F
o
r
m
e
r
 C
C
P
 ~ 1
ω
4
.
5
 (f) 
w
a
s
 a
m
e
n
d
e
d
 in 1974 to provide that a
n
 application for a
 stay m
u
s
t
 b
e
 acco
・
m
p
a
n
i
e
d
 b
y
 proof of 
service of 
a
 copy of 
the application o
n
 respondent. 
In 1975 ，
 subdivision 
(g) 
w
a
s
 added to C
C
P
 ~ 1094.5. 
In 1978 ，
 a
 n
e
w
 subdivision (d) 
w
a
s
 added to 
C
C
P
 ~1ω4.5， a
n
d
 
f
o
r
m
e
r
 
subdivisions 
(d)，
 (e)，
 (f)，
 an
d
 
(g) 
w
e
r
e
 relettered，
 respectively，
 (e)，
 (f)，
 (g)，
 an
d
 (h). 
N
e
w
 subdivision (h) 
w
a
s
 a
m
e
n
d
e
d
 in 
1979. 
T
h
e
 statute n
o
w
 reads as follows: 
1094.5. 
(a) 
W
h
e
r
e
 the writ is 
issued for the purpose of 
inquiring into the validity of a
n
y
 final admini. 
strative order or decision m
a
d
e
 as the result of 
a
 proceeding in 
w
h
i
c
h
 b
y
 l
a
w
 a
 hearing is 
required to 
b
e
 given，
 evidence is 
required to b
e
 taken a
n
d
 discretion in 
the 
determination 
of 
facts 
is 
vested 
in 
the inferior tribunal ，
 corporation，
 board or officer，
 the case shall b
e
 heard b
y
 the court sitting without 
?
?
?
?
?
?
?
?
?
?
?
?
?
?
??，
?
?〔戸~ 
サg
 
a
 jury. All or part of 
the record of the proceedings before the inferior tribunal，
 corporation，
 board 
or 
officer m
a
y
 b
e
 filed 
with the petition，
 ma
y
 
be fiJe
d
 with respondent's points a
n
d
 authorities or m
a
y
 b
e
 
ordered to be filed 
b
y
 the court. If 
the expense of preparing all 
or a
n
y
 part 
of 
the 
record 
h
a
s
 
b
e
e
n
 
borne b
y
 the prevaiJin
g
 party，
 su
c
h
 expense shall b
e
 taxable as costs. 
(b) 
T
h
e
 inquiry in such a
 case s
h
a lJ 
extend to the questions w
h
e
t
h
e
r
 the respondent has proceeded 
without，
 or in excess of jurisdiction; w
h
e
t
h
e
r
 there w
a
s
 a
 fair trial; 
a
n
d
 w
h
e
t
h
e
r
 there w
a
s
 a
n
y
 pre-
judicial abuse of discretion. A
b
u
s
e
 of 
discretion is 
estab Jished if 
the respondent 
has 
not 
proceeded 
in 
the m
a
n
n
e
r
 required b
y
 l
a
w，
 the order or decision is 
not supported b
y
 the findings，
 or the findings are 
not supported b
y
 the evidence. 
(c) 
W
h
e
r
e
 it 
is 
claimed that the findings are 
not supported b
y
 the evidence，
 in cases 
in 
w
h
i
c
h
 
the 
court is 
authorized b
y
 l
a
w
 to exercise its 
independent j
u
d
g
m
e
n
t
 o
n
 the evidence，
 abuse of 
discretion is 
estab Jished if 
the court determines that the findings are not supported b
y
 the weight of th~
告vidence;
a
n
d
 in 
alJ 
other cases，
 abuse of 
discretion is 
estab!ished if 
the court determines that the 
I怪
dings
are 
not supported b
y
 substantial evidence in the !ig
h
t
 of 
the w
h
o
l
e
 record. 
(d) 
Notwithstanding the provisions of 
subdivision 
(c)，
 in 
cases 
arising f
r
o
m
 private hospital boards，
 
abuse of 
discretion is 
estab!ished if 
the court determines that the findings are not supported b
y
 subs-
tantial evidence in the light of 
the w
h
o
l
e
 record. Provided，
 ho
w
e
v
e
r，
 in 
all 
cases in w
h
i
c
h
 the petition 
alleges discriminatory actions prohibited b
y
 Section 1316 of 
the Health a
n
d
 Safety C
o
d
e，
 an
d
 the plaintiff 
m
a
k
e
s
 
a
 preliminary 
s
h
o
w
i
n
g
 
of 
substantial 
evidence 
in 
support 
of 
s
u
c
h
 a Ilegation，
 the court shall 
exercise its 
independent j
u
d
g
m
e
n
t
 o
n
 the evidence a
n
d
 abuse of discretion s
h
aIl 
be 
estab!ished 
if 
the 
court determines that the findings are not supported b
y
 the weight of 
the evidence. 
(e) 
W
h
e
r
e
 the court finds 
that 
there 
is 
relevant 
evidence 
w
h
i
c
h ，
 in 
the 
exercise 
of 
reasonable 
di1ig
e
n
c
e，
 could 
not 
h
a
v
e
 
b
e
e
n
 
produced 
or 
w
h
i
c
h
 
w
a
s
 improperly 
e
xc1u
d
e
d
 
at 
the hearing before 
respondent ，
 it 
m
a
y
 enter j
u
d
g
m
e
n
t
 as provided in 
subdivision (f) 
of 
this 
section 
r
e
m
a
n
d
i
n
g
 
the 
case 
。?
to b
e
 reconsidered in the light of s
u
c
h
 evidence; or，
 in cases in w
h
i
c
h
 
the court 
is 
authorized b
y
 l
a
w
 
to exercise its 
independent 
j
u
d
g
m
e
n
t
 
o
n
 
the 
evidence，
 the 
court 
m
a
y
 admit 
s
u
c
h
 
evidence 
at 
the 
hearing o
n
 the writ without r
e
m
a
n
d
i
n
g
 the case. 
(f) 
T
h
e
 court shall enter j
u
d
g
m
e
n
t
 either c
o
m
m
a
n
d
i
n
g
 respondent to set aside the order or decision，
 
or denying the writ. W
h
e
r
e
 the j
u
d
g
m
e
n
t
 c
o
m
m
a
n
d
s
 that the order 
or 
decision 
b
e
 
set 
aside，
 it 
m
a
y
 
order the reconsideration of 
the case in the light of 
the court's 
opinion 
a
n
d
 
j
u
d
g
m
e
n
t
 a
n
d
 m
a
y
 order 
respondent to take s
u
c
h
 further action as is 
specially enjojned u
p
o
n
 it 
b
y
 l
a
w
 but the 
j
u
d
g
m
e
n
t
 shall 
not limit or control in a
n
y
 w
a
y
 
the discretion legally vested in the respondent. 
(g) 
E
x
c
e
p
t
 as provided 
in 
subdivision (h) ，
 the 
court 
in 
w
h
i
c
h
 
proceedings u
n
d
e
r
 
this section are 
instituted m
a
y
 stay the operation of 
the administrative order or decision pending the j
u
d
g
m
e
n
t
 of 
the 
court，
 or until the filing of a
 notice of 
appeal f
r
o
m
 the j
u
d
g
m
e
n
t
 or until 
the 
expiration 
of 
the 
time 
for filing s
u
c
h
 notice w
h
i
c
h
e
v
e
r
 occurs first; 
provided that n
o
 silch stay shall b
e
 imposed or continued 
if 
the court is satisfied that it 
is 
against the public interest; provided that the application 
for 
the stay 
shall b
e
 accompanied b
y
 proof of 
service of 
a
 copy of the application o
n
 the respondent. Service shall b
e
 
m
a
d
e
 in the m
a
n
n
e
r
 provided 
b
y
 Title 5
 (
c
o
m
m
e
n
c
i
n
g
 
with 
Section 405) 
of 
Part 2
 or Chapter 5
 (co. 
m
m
e
n
c
i
n
g
 with Section 1010) 
of Title 14 of 
Part 2. 
If 
a
n
 
appeal 
is 
taken 
f
r
o
m
 
a
 denial 
of 
the 
writ，
 
the order or decision of 
the a
g
e
n
c
y
 shall not b
e
 stayed except u
p
o
n
 the 
order 
of 
the 
court 
to 
w
h
i
c
h
 
such appeal is 
taken; provided that，
 in cases w
h
e
r
e
 a
 stay is 
in 
effect at the time 
of 
filing the notice 
of 
appeal ，
 su
c
h
 stay shall b
e
 continued b
y
 operation of 
l
a
w
 for a
 period 
of 
twenty (20) 
days f
r
o
m
 the 
filing of s
u
c
h
 notice. If 
a
n
 appeal is 
taken f
r
o
m
 the granting of 
the writ，
 the order or decision of 
the 
a
g
e
n
c
y
 is 
stayed pendi i:J.g
 the determination of 
the 
appeal 
unless 
the 
court 
to 
w
h
i
c
h
 
s
u
c
h
 
appeal 
is 
taken shall otherwise order. W
h
e
r
e
 a
n
y
 final administrative order 
or 
decision 
is 
the 
subject 
of 
pro-
ceedings under this section，
 if 
the petition shall h
a
v
e
 b
e
e
n
 filed w
hi1e
 the penalty 
imposed 
is 
in 
full 
force a
n
d
 effect the determination shall not b
e
 
considered 
to 
h
a
v
e
 
b
e
c
o
m
e
 
m
o
o
t
 
in cases w
h
e
r
e
 the 
???
?
?
?
?
?
??
?
?
?
????
?
?へF 会テ舟?
?
?
penalty imposed b
y
 the administrative a
g
e
n
c
y
 has b
e
e
n
 completed or complied with during the p
e
n
d
e
n
c
y
 
of such proceedings. 
(h) (1) 
T
h
e
 court in w
h
i
c
h
 proceedings under this section are 
instituted 
m
a
y
 stay the 
operation 
of 
the administrative order or decision of a
n
y
 licensed hospital or a
n
y
 state a
g
e
n
c
y
 m
a
d
e
 after a
 hearing 
required b
y
 statute to be conducted under the provisions of the 
Administrative 
Procedure A
c
t ，
 as 
set 
forth 
in 
Part 1
 (
c
o
m
m
e
n
c
i
n
g
 
with 
Section 
11500) 
of 
Division 
3
0
f
 Title 2
 of 
the 
G
o
v
e
r
n
m
e
n
t
 
C
o
d
e，
 
conducted b
y
 the a
g
e
n
c
y
 itself or a
 hearing officer o
n
 the staff of 
the 
Office 
of 
Administrative Hea-
rings pending the j
u
d
g
m
e
n
t
 of 
the court ，
 or unti1 
the filing of a
 notice 
of 
appeal 
f
r
o
m
 the 
j
u
d
g
m
e
n
t
 
or unt i1 
the expiration of the time 
for 
fi1in
g
 such 
notice 
whichever 
occurs first 
provided that such 
stay shal1 
not b
e
 imposed or continued unless the 
court 
is 
satisfied 
that 
the 
public 
interest 
w
il1 
not 
suffer 
a
n
d
 
that 
the 
licensed 
hospital 
or 
a
g
e
n
c
y
 
is 
unlikely to prevai1 
ultimately 
o
n
 the merits; a
n
d
 
provided further that the application 
for 
the 
stay shall be 
accompanied b
y
 proof of service of a
 copy 
of 
the 
application 
o
n
 
the 
respondent. 
Service 
shall 
b
e
 m
a
d
e
 in 
the 
m
a
n
n
e
r
 provided 
b
y
 Title 
5
 
(
c
o
m
m
e
n
c
i
n
g
 with 
Section 405) of Part 2
 or 
Chapter 5
 (
c
o
m
m
e
n
c
i
n
g
 
with 
Section 1010) 
of Title 14 of 
Part 2_ 
(2) 
T
h
e
 standard set forth in this subdivision for obtaining a
 stay shall apply to 
a
n
y
 
administrative 
order or decision of a
n
 a
g
e
n
c
y
 w
h
i
c
h
 issues licenses 
pursuant to Division 2
 (
c
o
m
m
e
n
c
i
n
g
 with Section 
500) 
of 
the Business a
n
d
 Professions C
o
d
e
 or pursuant to 
the Osteopathic 
Initiative 
A
c
t
 or the Chiro-
practic Initiative Act. W
i
t
h
 respect to orders or decisions of other state agencies ，
 the standard 
in 
this 
subdivision shall apply only w
h
e
n
 the a
g
e
n
c
y
 has adopted the proposed decision 
of the hearing officer 
in its 
entirety or 
has adopted 
the 
proposed 
decision 
but 
reduced 
the 
proposed 
penalty 
pursuant 
to 
subdivision (b) 
of Section 11517. 
of 
the 
G
o
v
e
r
n
m
e
n
t
 
Code; 
otherwise 
the 
standard 
in 
subdivision (g) 
shall apply. 
(3) 
If 
a
n
 appeal 
is 
taken 
f
r
o
m
 
a
 denial 
of 
the 
writ，
 the 
order 
of 
decision 
of 
the 
hospital 
or 
?
?
a
g
e
n
c
y
 s
h
al1 
not b
e
 stayed except u
p
o
n
 the order of the court to w
h
i
c
h
 s
u
c
h
 
appeal is 
taken; provided 
that ，
 in cases w
h
e
r
e
 a
 stay is 
in 
effect at the time of filing the notice 
of 
appeal，
 such 
stay 
shall 
b
e
 
continued b
y
 operation of l
a
w
 for a
 period of twenty (20) 
days f
r
o
m
 the 
filing 
of 
s
u
c
h
 
notice. 
If 
a
n
 
appeal is 
taken f
r
o
m
 the granting of the writ，
 the order or decision of the hospital or a
g
e
n
c
y
 is 
stayed 
pending the determination of the appeal unless the court to w
h
i
c
h
 s
u
c
h
 appeal is taken s
h
a l1 
otherwise 
order. W
h
e
r
e
 a
n
y
 final administrative order or decision is 
the subject of proceedings u
n
d
e
r
 this section，
 
if 
the petition shall h
a
v
e
 b
e
e
n
 fi!e
d
 w
hi1e
 the penalty imposed is 
in 
ful1 
force 
a
n
d
 
effect 
the 
deter-
mination shall not b
e
 considered to 
h
a
v
e
 b
e
c
o
m
e
 m
o
o
t
 in 
cases 
w
h
e
r
e
 the 
penalty 
imposed b
y
 the 
administrative a
g
e
n
c
y
 h
a
s
 b
e
e
n
 completed or complied with during the p
e
n
d
e
n
c
y
 of s
u
c
h
 proceedings. 
(
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